* FOUNDATION FOR HEPRI[“E
FUNDAMENTAL RIGHTS L

The Pakistan Capital Punishment Study

A Study of the Capital Jurisprudence of the Supreme Court
of Pakistan

RPNV R IR CQURT OF PAKJSTAN

SRR NSRRI STAN o, N 9 O s O i [+ =

March 2019



The Pakistan Capital Punishment Study: A Study of the Capital
Jurisprudence of the Supreme Court of Pakistan

About the Foundation for Fundamental Rights (FFR)

The Foundation for Fundamental Rights is an organisation of attorneys and socially active individuals
working towards the advancement, protection and enforcement of fundamental human rights. We
represent those who have been denied their rights to due process due to drone strikes in Waziristan,
forced disappearances in the cities of Pakistan, and the excesses of the Pakistani state and foreign
governments. For more information, please visit www.rightsadvocacy.org.

About Reprieve

Reprieve is a non-profit that provides free legal and investigative support to some of the world’s most
vulnerable people: those facing execution, and those victimised by states’ abusive counter-terror
policies —rendition, torture, extrajudicial imprisonment and extrajudicial killing. For more information,
please visit www.reprieve.org.uk.

Cover image by Usman Ghani used under a Creative Commons Attribution-Share Alike 3.0 Unported
license, see https://creativecommons.org/licenses/by-sa/3.0/legalcode.


http://www.reprieve.org.uk/

* FOUNDATION FOR REPHIWE
: «FUNDAMENTAL RIGHTS N

THE PAKISTAN CAPITAL PUNISHMENT STUDY

A Study of the Capital Jurisprudence of the Supreme Court of Pakistan

EXECULIVE SUMMAIY.c...iiiiiiiiiiiiiiiiiiiiiiiiieneiitsnseiirssseiissssstisssssstesssssstssssssssssssssssssssssssssssssssssssssss 1
INTFOUCTION cceeeeneieiiiiii s s 3
(LY L= d 3 Yo T Lo o - RN 3
I.  Miscarriages of Justice in the LOwer COUrtS ......cccciiiiiuiiiiiiniiiiinniiiiinieiiieis 5
1. Supreme Court Jurisprudence: By the NUMDErS ......cccuiiiiiiiiiiiiiiic et 5
2. Supreme Court Jurisprudence: Behind the Numbers........cccccovvvieciiiiiicieccce e, 7
A. Lower Courts Rely on Unreliable Witness TeStiMONY .......ccccveeviiieeieiiiee e 8
B. Lower Courts Sentence Accused to Death Who Have Not Been Properly Identified ........... 10
C. Lower Courts Impose Death Sentences Despite a Lack of Evidence........cccceevvcieeeircieeecnee, 11
D. Lower Courts Rely on Evidence That Was Planted or Manipulated by Police ..........cc.......... 13
E. Lower Courts Arbitrarily Apply Death Sentences While Acquitting Co-accused on the Same

EVIAEINCE .ottt sttt et bbb b e b neeeaees 15
F. Lower Courts Impose Death Sentences Despite Prosecutors’ Failure to Establish “Intention,
Guilty Mind or Motive” of the ACCUSEd.........uiiiiiiieeecciee e e aae e 17

G. Lower Courts Rely on Confessions That Are Involuntary, Retracted or Obtained Using
[aaYoTgeY o =T gl o o Tol=Y o [0 o I PSPPSR 18
Il. Supreme Court — Setting Standards for Capital Sentencing.......ccccccivveiiiiieniiiiienniinineniinneenes 21
1. The Supreme Court Has Limited the Death Penalty to the Most Serious Crimes .................... 21

2. The Supreme Court Has Established a Presumption in Favour of Life Sentences Over the
DEAtI PENAIY . .eiiii e e e s b e s be e e e e nraee s 23
3. The Supreme Court Does Not Uphold Death Sentences For Drug Offences..........cccccuvvvveeenn... 25
4. The Supreme Court Gives Weight to Mitigating Factors in Capital Cases......c.cccceeevcvveeernnnenn. 26
A, Type and Gravity of the OffENCE .....oooviiii i 27
(= T =TT ol o= o o] o Y=L 4 o] [OOSR 28
C.  Lack Of Premeditation ........cooceeiiiiiiiee ettt ettt s s e 28
[ o fo) Vo Tor- L (o] PO PP PPN 28
E. Social and Familial CirCUMSTANCES .....cocueiiieiiiirierieee ettt 29
F.  Partial Compromise with the Victim’s Family .........coooviiiiiiiiii e 29
G.  ABE Of the OffENUEI . e e e s bae e e e s bree e e e nees 29
H. Acting Under the Influence of an Elder ... 29
I. Mental State Of the ACCUSEd .......coouiiiiiiieii et 30
B 0= o ¥- ol a VA oY gl 2 (=1 (o] o s 1 VUSSR RP 30


http://rightsadvocacy.org/index.html

K. Time Spent 0N DEAth ROW .......uiiiiiiiiieiiiiie ittt sttt ettt e s e e s e e s s aae e e s ssbeeessnneee s 30

IIl.  Costs Of @ BroKen SYSte@M .......ccuuiiiiiueiiiiieniiiiieniiniiemiiiiesiriesiiiessistiessisisessssssassssssssnsss 33
IV. Conclusion and RecommeNndations............eeeueeeeenememnnnnnnnnnninnnnniiaa—————. 35
ANNEX 1: Quantitative FINAINGS .....cceveeuiiiiieiiiiiiicrrreceerrreeesrerasesrennseseennssssesnnssssernsssssennssssnens 37
ANNEX 2: Annual Death Sentences Awarded ..........ccooivvreeeiiiiiiiiinnmeiniiii s 37
3= =T =T 4T =T 38



Executive Summary

The Pakistan Capital Punishment Study is the result of a two-year long research and analysis project
undertaken by lawyers and academics at the Foundation for Fundamental Rights (‘FFR’) in Pakistan
and international legal non-profit organization, Reprieve.

In writing this study, experts at FFR and Reprieve conducted a qualitative and quantitative analysis of
the capital jurisprudence emerging out of the Supreme Court of Pakistan (‘the Supreme Court’) from
the years 2010 to 2018 inclusive.

The Pakistan Capital Punishment Study is divided into four sections.

Section | provides a detailed analysis of 310 Supreme Court capital judgments from 2010 - 2018,
drawing out trends in Supreme Court judgments in capital cases. Section I.1 consists of a quantitative
data analysis of the 310 Supreme Court capital judgments and Section 1.2 provides a qualitative
analysis of the reasons behind the findings in Section 1.1 with some recommendations for reform. The
analysis shows that the Supreme Court is either acquitting or commuting a large majority (73%) of the
death penalty cases it reviews. The acquittal rate is 39%, meaning by projection that almost 2 in 5
death row inmates in Pakistan received unsafe convictions and may be innocent.

Section Il provides a detailed analysis of the Supreme Court’s approach to sentencing in capital cases,
finding that the Supreme Court has limited the death penalty to the most serious crimes and has
established a presumption in favour of life sentences over the death penalty. It also provides a
summary of eleven of the most common mitigating factors that the Supreme Court considers when
deciding to commute an inmate’s death sentence to life or a term of years. The analysis reveals that
lower courts are approaching capital cases in ways that are at odds with Supreme Court jurisprudence,
such as by sentencing individuals to death for low level, non-lethal offences like drug offences.

Section Il considers the costs of Pakistan’s broken capital system to the individual, to society and to
the State.

Finally, Section IV of the report provides conclusions and recommendations for reform to address the
issues identified in the sections above.

The main findings of the study are as follows:

e Inthe 310judgments reviewed between 2010 and 2018, the Supreme Court overturned death
sentences in 78% of cases — either acquitting the accused, commuting the sentence, or
ordering a review. From 2015 to the end of 2018, this increased to 83%. In 2018, the last year
onrecord, the Supreme Court upheld the death penalty in only 3% of its reported capital cases,
overturning the death sentence or ordering a review in 97% of capital cases.

e Between 2010 and 2018, 39% of the Supreme Court’s reported judgments were acquittals.
Thus nearly two in every five prisoners sentenced to death in the study were determined to
have been wrongfully convicted and may be innocent of the crime for which they were
convicted and sentenced to death. The average accused spends an average of 10 years under
the Damoclean sword of a death sentence before having his case heard by the Supreme Court.

e Between 2010 and 2018, 35% of the Supreme Court’s judgments resulted in commutations,
and an additional 4% of the cases resulted in a review of the death sentence (a retrial, remand,
or leave to appeal). This means that in 39% of cases, the Supreme Court decided that the
original death sentence was unsafe.
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Acquittals and Commutations:

In 70% of the acquittals, the Supreme Court cited unreliable witness testimony as a reason for
overturning the death sentence handed down by the lower courts. The most common issues
cited in the Supreme Court judgements for the acquittals were the lower courts’ reliance on
chance witnesses with no explanation for why they were at the scene of the crime (47% of all
acquittals) and witnesses whose testimony contradicted the physical evidence (44% of all
acquittals).

In 74% of the acquittals, the Supreme Court found that the trial court had imposed a death
sentence without sufficient evidence to prove the guilt of the accused.

In 65% of the acquittals, the Supreme Court noted serious doubts about reliability of the police
investigation. The most common issues with police investigations were evidence that
appeared planted, manipulated, or otherwise doubtful (53% of all acquittals) and unexplained
delays in registration of the First Information Report (32% of all acquittals).

In 40% of the acquittals and 61% of the commutations, the Supreme Court overruled the lower
courts’ death sentence in part because the prosecution had failed to prove motive, intent, or
guilty mind of the accused.

In 28% of the acquittals, the Supreme Court held that lower courts had unjustly sentenced an
accused to death while acquitting his co-accused on the same evidence.

Death Row Numbers:

The average prisoner spends 11 years on death row before execution.? Since the lifting of the
moratorium, at least 13 prisoners have been executed after spending more than twenty years
on death row—effectively being executed after already serving a de facto life sentence.

The Supreme Court upholds death sentences only for lethal offences—every judgment dealing
with a non-lethal offence ended with the Supreme Court overturning the conviction or
commuting the death sentence. Despite this fact, lower courts continue to regularly impose
death sentences for non-lethal offences, even to low-level drug mules.

No death sentence for drug offences was upheld by the Supreme Court in the 310 reported
judgments from the years 2010 - 2018.

Recent official figures put Pakistan’s death row population at 4,688. Extrapolating from the
acquittals data from 2010 - 2018, some 39% of individuals on death row (some 1,828
individuals) could be found to be innocent of the crime for which they were sentenced to death
if their cases reached the Supreme Court; extrapolating from the commutations and review
data from 2010 - 2018, a further 39% or 1,828 individuals may have been given death
sentences which would be found to be unsafe if their cases reached the Supreme Court.
Death row prisoners spend on average 10 years waiting before their case reaches the Supreme
Court. If, extrapolating from the data from 2010 - 2018, 74% of death sentences could
ultimately be overturned by the Supreme Court (either through acquittal (39%) or
commutation (35%)) this means that there could be as many as 3,469 prisoners who the
Supreme Court would ultimately rule should not be on death row, but who may languish there
for a decade before their cases reach the Supreme Court.

The Pakistan Capital Punishment Study 2



Introduction

Pakistan has one of the world’s largest death rows.? Recent official figures state that at least 4,688
prisoners are currently living under a sentence of death?®in squalid, overcrowded conditions* and with
the risk of ‘accidental’ execution where the Supreme Court has not yet decided their appeal. Typically,
a prisoner waits for 10 years before his/her appeal is heard before the Supreme Court. Prisoners spend
an average of 11 years on death row before being executed.’

Pakistan is the world’s fifth most prolific executioner.® Since lifting its seven-year moratorium on
capital punishment in December 2014, Pakistan has hanged more than 500 people, an average of two
executions per week.” Between 2010 and 2018, over 2,788 people were sentenced to death by the
trial courts—an average of over 300 people per year (Annex 2). These simple figures demonstrate that
Pakistan’s death row is likely to grow larger over the coming years, even with the current rate of
executions.

According to FFR and Reprieve’s study of the Supreme Court’s jurisprudence, projecting from a large
sample, nearly two in every five of the prisoners on death row may be innocent of the crimes for which
they were convicted and sentenced to death, and nearly four out of every five will ultimately have
their sentences overturned, commuted or reviewed.?

The Supreme Court jurisprudence reveals that trial courts repeatedly fail to follow the law and
guidance established by the Supreme Court. As this study reveals, trial courts sentence defendants to
death based on inadequate evidence that does not establish guilt beyond a reasonable doubt,® ignore
mitigating evidence which should counsel against a death sentence!® and follow outdated precedent
rather than the Supreme Court’s recent jurisprudence.*

These systemic flaws result in tragic and irreversible injustice: at least three individuals have been
executed while their appeals were still pending, two of whom were eventually acquitted of all
charges.'? Others have died while awaiting appeals through which they were eventually acquitted,
and many have languished on death row for over a decade before finally being freed by the Supreme
Court.*

When nearly four out of five cases that reach the Supreme Court are deeply flawed, it is safe to say
that the current trial practice is broken — and is wasting an enormous amount of judicial energy and
creating a large burden on the criminal justice system.

Methodology

FFR and Reprieve reviewed 310 reported capital judgments of the Supreme Court of Pakistan between
2010 and 2018. These judgments were identified using the indexes of the following four law journals:
Pakistan Legal Decisions, Supreme Court Monthly Review, Pakistan Criminal Law Journal and Monthly
Law Digest for the years 2010 - 2018. Each publication includes an index that lists each case by the
statutory provisions it references. Researchers used the indexes to identify each Supreme Court case
in which a death-eligible statutory provision was involved.

For each of the cases thus identified, researchers read the case to identify whether the death penalty
was ever applied to the accused, whether at the trial court or on appeal to the High Court or Supreme
Court. Through this process, 310 cases were identified in which the accused had been sentenced to
the death penalty at some stage of the proceedings. Each case was analysed, and researchers captured
the number and names of accused, the criminal offence charged, the various courts involved and their
rulings at each stage of the case, the broad reasons for the Supreme Court’s decision, the verdicts for
co-accused who were tried separately and, where available, the period of time each prisoner spent in
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detention before his Supreme Court appeal. In judgments concerning more than one accused, the
verdict for each accused was recorded as a separate data point.

Of these 310 judgments, researchers completed a further in-depth qualitative case review of 127
judgments which were handed down during 2015 — 2018, after Pakistan resumed executions in
December 2014. These 127 judgments were grouped by verdict—acquittal, commutation or
confirmation of a death sentence—and a fixed set of indicators was applied to analyse the reasoning
behind the Supreme Court’s decisions in each group accordingly.

The approach allowed researchers to develop statistics on the Supreme Court’s capital jurisprudence
over the course of eight years while identifying the points of law that led to each outcome, thereby
mapping pervasive trends in the Supreme Court’s reasoning over time. A summary of the data,
showing how often the Supreme Court handed down an acquittal, commutated a death sentence,
ordered a case review, or upheld a death sentence in its reported cases over the years covered in the
Study is provided in Annex 1.
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l. Miscarriages of Justice in the Lower Courts

(14

Both the trial court and High Court disregarded . . . important aspects of the case and ignored the basic

tenet of criminal law, which is to establish the guilt of the accused beyond a reasonable doubt.
Justice Qazi Faez Isa, Ali Sher v. the State (2015 SCMR 142)

99

The Supreme Court of Pakistan does not overrule decisions by the lower courts lightly. In a 1973
judgment, Justice Hamoodur Rahman stated “As an ultimate Court, we must give due weight and
consideration to the opinions of the courts below, and normally we should not interfere with their
findings where we are satisfied that they are reasonable and were not arrived at by the disregard of
any accepted principle regarding the appreciation of evidence.”*® Consequently, the Supreme Court
only interferes with a lower ruling where it finds “some serious defect in the process by which the
finding has been arrived at.”1°

It is striking, therefore, that in 78% of the cases reviewed as part of the Study, the Supreme Court has
been forced to ‘correct’ errors made by the lower courts, either by acquitting the death row prisoner
or by commuting or ordering a review of his death sentence (see Annex 1).

The first part of this Section will summarise the findings from the review of these judgements; the
second will explore the reasons behind these findings.

1. Supreme Court Jurisprudence: By the Numbers

In the nine years from 2010 to 2018, the Supreme Court upheld death sentences in just 22% of its 310
reported cases. In 78% of cases, the Supreme Court ordered that the accused be acquitted, or that his
death sentence be commuted or reviewed (Figure 1).'’

Figure 1: Supreme Court Reported Death Penalty Verdicts
2010-2018

Death
Sentence
Upheld
22%

Acquitted,
Commuted, or
Review Ordered
78%
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The analysis of the Supreme
Court jurisprudence
suggests that 78% of death
sentences handed down by
the trial courts are viewed as
unsafe by the Supreme
Court. In 39% of cases, the
Supreme Court acquits the
accused; in 35% of cases, the

Figure 2: Supreme Court Reported Death Penalty Verdicts
2010-2018

Review
Ordered
4%

Death
Sentence
Upheld
22%
Commutations
35%

Supreme Court commutes
the death sentence; in 4% of
cases the Supreme Court
orders a review of the death
sentence (Figure 2).18

Recent official figures put the country’s death row population at 4,688.1° Based on the results of this
study, if all of these individuals’ cases were to reach the Supreme Court, as many as 3,657 individuals
(nearly four out of every five prisoners) on death row would be acquitted or have their death sentences
commuted or reviewed. If the Supreme Court acquits on average in 39% of cases, then as many as
1,828 prisoners on Pakistan’s death row could be innocent of the crime for which they were convicted
and sentenced to death.?

In the four years since the lifting of the moratorium on the death penalty in December 2014, the rate
at which the Supreme Court upholds death sentences in its jurisprudence has fallen dramatically. In
2015, the Supreme Court upheld 59% of death sentences; in 2016, only 13% were upheld; and by 2018,
the Supreme Court upheld just 3% (Figure 3). In the same period, over 500 executions were carried
out.

Figure 3: Death Sentences Upheld vs. Thrown Out by Supreme Court
2010-2018
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2. Supreme Court Jurisprudence: Behind the Numbers

Detailed analysis of the Supreme Court’s capital jurisprudence revealed systemic procedural flaws in
the handling of capital cases by lower courts that rendered 78% of the convictions and death sentences
that the Supreme Court reviewed unsafe.

The Supreme Court acquitted the accused in 39% of the cases reviewed. In 30% of those acquittal
cases, the acquittal was on the grounds that the prosecution failed to prove its case beyond a
reasonable doubt. In 14% of cases, the Supreme Court explicitly commented on the ‘grave miscarriage
of justice’ done to the accused.?

A detailed analysis of the Supreme Court reported judgements from 2015 to 2018 reveals that there
are serious evidential failings behind the miscarriages of justice at the lower court level that lead the
Supreme Court to either acquit the accused or commute or order a review of his/her death sentence
upon receiving the case, including:

A. Reliance on unreliable witness testimony;
B. Sentencing an accused to death who has not been properly identified;

Application of death sentences despite a lack of evidence;

o o

Reliance on evidence that was planted or manipulated by corrupt police officers;

E. Arbitrary application of a death sentence for one accused while acquitting co-accused on
the same evidence;

F. Conviction despite prosecution failure to establish “intention, guilty mind or motive” of
the accused; and

G. Reliance by the lower courts on confessions which were involuntary, retracted or obtained
using improper procedure.

Case study: Executing innocent prisoners

Systematic flaws in the criminal justice system produce high rates of wrongful convictions and
death sentences for innocent people, many of whom spend more than a decade on death
row before being offered a chance of exoneration.??

The Ghulam brothers, Qadir and Sarwar, were convicted of murder by a trial court in 2002.
14 years later, the brothers were acquitted by the Supreme Court. The Justices found serious
discrepancies in the eyewitness testimony and ruled the prosecution had failed to provide
adequate evidence to prove its case against the brothers. 2

When authorities sought out the brothers to release them from detention, they found that
they were too late. The brothers had already been executed: hanged a year earlier, while
their appeal was still pending. 2* The brothers’ state-appointed lawyer had not been informed
of their executions until after the belated acquittal.?> The Human Rights Commission of
Pakistan called the execution of the Ghulam brothers “a stark reminder of the criminal neglect
of the justice system.”?® Their case demonstrates the systemic flaws that cause innocent
individuals to face execution, for whom the Supreme Court appeal comes too late to rectify a
grave miscarriage of justice. Shockingly, this was not even the first instance of such a
premature execution. In 2006, a man was executed despite the fact that a stay of execution
had been issued by the Supreme Court while his appeal was pending.?” Due to negligence in
the registrar’s office, the suspension was never transmitted to the jail.?®
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A. Lower Courts Rely on Unreliable Witness Testimony

(44

[T]he conviction of the appellant on the quality and standard of [this] evidence becomes unjustified
and unwarranted in law, thus, has certainly caused a miscarriage of justice.

Justice Dost Muhammad Khan Shugra Begum
v. Qaiser Pervez (2015 SCMR 1142)

29

The Supreme Court’s most serious criticisms of proceedings in the lower courts arise from reliance on
dubious eye witness testimony, especially where that testimony is not corroborated by independent
physical evidence. In 70% of the cases where the Supreme Court acquitted the accused, the reason for
the acquittal was that the lower courts wrongly relied on weak witness testimony (Figure 4).

The Supreme Court has described its role in capital cases as “sifting the grains from the chaff” or, in
the words of Justice Ejaz Afzal Khan, the Supreme Court has a duty to separate “the lies, distortions
and half-truths” from reliable evidence in capital trials.?*

Figure 4: Weak Witness Testimony in Reported Acquittal
Cases 2015-2018

Acquittal for
Other
Reasons
30%

Weak Witness
Testimony
70%

The Supreme Court’s judgments have clearly established that witness testimony must be scrutinized.
If a witness is shown to have an interest in the case or cannot prove their reason for being present at
the scene of the crime, the Supreme Court demands particularly strong corroborating evidence before
upholding a death sentence.®

For example, in the case of Qasir Pervez v. the State, the trial court relied heavily on witness testimony
to convict and sentence the accused to death. The Supreme Court, however, threw out the conviction
because “the witnesses were found false while deposing on oath taken to tell the truth. . . . [B]eing
false witnesses, they cannot be safely relied upon without strong corroboration, which is absolutely

missing in the present case”.3!

In another judgment, the Supreme Court chided the High Court for placing “reliance on [witness]
testimony without judicial care and caution, which has resulted into miscarriage of justice” because
the prosecution had “miserably failed to prove the presence of the eye-witnesses on the crime spot

at the fateful time".??

The Pakistan Capital Punishment Study 8



Detailed analysis of the Supreme Court’s reasoning in the reported acquittal judgments from 2015 -
2018 indicates that the Supreme Court most often has to acquit the accused because of four frequent
issues concerning witness testimony (Figure 5). These issues are as follows:

e The witness testimony is not corroborated by, or even directly contradicts, the physical
evidence;3

e There is no proof that the witness was present at the crime scene at the relevant time and
there was no reason for the witness to be there (deemed a ‘chance witness’);3*

e The witness has altered his or her testimony throughout the course of the investigation and
trial to make ‘false improvements’ in favour of the prosecution’s case;*® or

e The witness testimony was credited by the lower court despite the witness having a serious
conflict of interest with the accused or another interest in the case.3®

Figure 5: Reasons That Supreme Court Holds Witness Testimony Unreliable*
30
27
25
25
n
Q
@ 20
O
Y
© 15
)
E
S 10 8
Z
5
0
Chance Witness Interested Witness Testimony Contradicts Testimony Improved
Physical Evidence to Favour Prosecution
*This chart depicts how often the above reasons were cited as a reason for acquittal in the
Supreme Court's reported acquittal judgments from 2015-2018. In many cases, a number of
reasons may co-exist.

In its jurisprudence, the Supreme Court repeatedly stresses that eye witness accounts should be
supported by independent corroborating evidence, particularly where witnesses could be subject to
personal bias or have improved their account of the crime since their initial statement in a way that
favours the prosecution.?” For example, in Irfan Ali v. the State, Justice Dost Muhammad Khan found
that to “award capital punishment in a murder crime it is imperative for prosecution to lead
unimpeachable evidence of a first degree, which ordinarily must get strong corroboration from other
independent evidence if the witnesses are interested or inimical towards the accused.”

The Supreme Court regularly overturns lower court convictions for having relied on witness testimony
that was contradicted by physical evidence — 44% of the acquittal judgments raised this issue. In the
judgments reviewed, the Supreme Court was rarely satisfied with the lack of corroborating evidence
presented in the lower courts. For example, the Supreme Court commonly discredits witnesses
testifying that the accused shot the victim from far away when the post-mortem showed burning and
other clear signs of shooting from a close range,® or witnesses testifying that the accused inflicted
injuries which, according to the post-mortem, never occurred.*’ In other cases, lower court decisions
are overturned for relying on suspicious and unreliable evidence which appears to be the product of
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police corruption.*! In Mst. Sughra Begum v. Qaiser Pervez, the Justices found that the prosecution’s
witnesses not only had a vested interest in seeing the accused convicted, but that “their testimony
[was] not corroborated by a single shred of evidence”.** The Supreme Court held that “being false
witnesses, they cannot be safely relied upon without strong corroboration.”** While Mr. Qaiser’s co-
accused had been acquitted at the trial stage, Mr. Qaiser himself served almost 12 years in prison
before finally being acquitted by the Supreme Court.*

Despite the trends and guidance issued by the Supreme Court, lower courts continue to impose death
sentences based on witness testimony that the Supreme Court later finds is not corroborated,
inconsistent, potentially biased or simply false. Thus, the Supreme Court itself is forced to review
witness testimony and decide issues of credibility and corroboration, taking on the duties of a trial
court and leaving the accused to languish on death row for upwards of a decade before receiving
meaningful justice. %

Recommendation

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

B. Lower Courts Sentence Accused to Death Who Have Not Been Properly Identified

The death penalty is the most severe punishment that a court can prescribe and executions are
irreversible. Thus, in capital cases, proper identification of the accused is paramount. The evidence
must prove to the trial judge that the accused standing before him is the one who committed the
capital crime before a death sentence can be handed down. In one in six of the judgments where an
acquittal was ordered, the Supreme Court found that the trial court had sentenced an accused to death
despite his not having been properly identified as the culprit who caused the fatal injury.*® Lower
courts frequently convict and sentence an accused to death on the basis of an identification parade
that did not follow the proper procedure or in circumstances where the accused was not shown to be
the gunman.

In one out of 11 acquittal cases from 2015 - 2018, the Supreme Court found that the lower courts had
sentenced an accused to death by relying on an identification parade that did not follow the proper
procedures, meaning the accused spent years languishing on death row despite never even being
properly identified as the guilty party.*” In Haider Ali v. the State, the Supreme Court acquitted an
accused who had been convicted based on an identification parade which took place more than a year
after the alleged murder and was not attended by any eyewitness identified in the First Information
Report (FIR), noting that “it was unbelievable that witnesses who had a fleeting look at the assailants
would still be able to identify them”“® after so much time. In another case, the trial court convicted
two co-accused based on a joint identification parade which identified both of them,* despite the
Supreme Court having clearly established since 1981 that joint identification parades are not
admissible.>°
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Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

2. The processes by which eye witnesses identify suspects must be reviewed to bring these in line
with best practice.

C. Lower Courts Impose Death Sentences Despite a Lack of Evidence

(44
It is also a well embedded principle of law and justice that no one should be construed into a crime on
the basis of presumption in the absence of strong evidence of unimpeachable character. . . . The

principle of law, consistently laid down by this Court, is that different pieces of such evidence have to
make one chain, an unbroken one where one end of it touches the dead body and the other the neck
of the accused. In case of any missing link in the chain, the whole chain is broken and no conviction can
be recorded in crimes entailing capital punishment.

Justice Dost Muhammad Khan
Azeem Khan v. Mujahid Khan (2016 SCMR 274)

29

In a staggering 74% of its reported acquittal judgments from 2015 - 2018, the Supreme Court found
that there had been insufficient evidence presented in the case to justify a death sentence.®! In these
cases, the Supreme Court acquitted the accused because of one of the following evidential issues: a
lack of objective, independent evidence; evidence that was planted, manipulated, or otherwise
doubtful; and/or insufficient circumstantial evidence to link the accused to the crime (Figure 6).

Figure 6: Evidentiary Issues in Acquittal Cases 2015-2018
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While Supreme Court jurisprudence allows for the accused to be linked to the crime by circumstantial
evidence, the evidentiary threshold is very high. As held in the cases of Muhammad Aslam v. the
State®? and Ch. Barkat Ali v. Major Karam Elahi Zia,*®* when the prosecution’s case is based on
circumstantial evidence, the various “pieces of such evidence have to make one chain, an unbroken
one where one end of it touches the dead body and the other the neck of the accused. In case of any
missing link in the chain, the whole chain is broken and no conviction can be recorded in crimes
entailing capital punishment.”>* This principle is consistent with the law in India, where the death
penalty can only be applied based on circumstantial evidence in exceptional cases.>® The Indian
Supreme Court consistently commutes death sentences to life imprisonment when the conviction was
based solely on circumstantial evidence.*®

Despite more than 25 years since this precedent was established, lower courts today still hand down
death sentences based on ‘broken chains’ of circumstantial evidence.> For example, in Hashim Qasim
v. the State, a 16 year old accused was sentenced to death based on circumstantial evidence which
the Supreme Court found to be “cryptic, infirm in nature and substance, [and] deserv[ing] outright
rejection.”>® The Supreme Court held that the circumstantial evidence did not adequately link the
accused to the crime and acquitted him—after the juvenile had already spent more than ten years on
death row. In another case, Justice Dost Muhammad Khan explicitly criticized the lower courts’
reliance on incomplete circumstantial evidence, stating that:

Both the learned Trial Judge and the learned Division Bench of the High Court in the
impugned judgment have not observed, nor have taken care of these guiding and leading
principles universally accepted and have at random relied on highly cryptic, infirm and
incredible evidence, resulting into miscarriage of justice.>®

In 30% of the acquittals reviewed, lower courts had applied a death sentence despite there being
insufficient physical evidence to support the conviction.® Trial courts commonly sentence an accused
to death based on unreliable evidence relating to weapons. Analysis of the Supreme Court’s acquittal
jurisprudence from 2015 - 2018 revealed that lower courts frequently credit a weapon recovered from
the accused as evidence of his guilt despite the fact that there is nothing to prove that the weapon
was the one used in the crime.®! In several cases, the Supreme Court acquitted an accused noting that
the recovery of a weapon from his possession was legally inconsequential because no crime empty
(i.e. a discharged bullet casing from the scene of the crime) was ever recovered®? or because the
supposed empties were recovered months after the alleged crime.®?

The frequency with which the Supreme Court must throw out the exact same evidence demonstrates
not only that lower courts are not following well-established precedent, but that police are not trained
to conduct thorough and reliable investigations. These errors reveal that the trial courts are unaware
of both the importance of evidence relating to weapons, and how it should be treated.

Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).
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2. The process of evidence collection in all criminal cases must be reviewed and improved in line
with best practice, including through the use of modern technology.

D. Lower Courts Rely on Evidence That Was Planted or Manipulated by Police

In 65% of acquittal judgments reviewed, the Supreme Court identified some form of “police
chicanery”® which cast serious doubts on the reliability of the police investigation (Figure 7). In these
judgments, the Supreme Court explicitly stated its belief that certain evidence had been planted or

manipulated by investigating agencies.

Figure 7: Unreliability of Police Investigations in Reported
Acquittal Cases 2015-2018
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In several cases, the Supreme Court flagged that evidence mentioned in the FIR later disappeared or
was not produced at trial,% or that evidence that had no clear connection to the crime was
represented as a crucial piece of evidence by the prosecution and police.®® Other concerns raised by
the Supreme Court include identification parades that fail to follow proper procedure®” and witnesses
who seem to have been “planted” at the scene.®®

Figure 8: Reasons That Supreme Court Finds Police Investigations Unreliable*
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*This chart depicts how often the above reasons were cited as a reason for acquittal in the
Supreme Court's reported acquittal judgments from 2015-2018.
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Irregularities which the Supreme Court finds indicative of police misconduct take several forms, such
as an unexplained delay in registering the FIR of the crime® or in conducting the post-mortem (Figure
8).7° The Supreme Court considers such unexplained delays to be indicators that “the FIR was drawn
up after due deliberation and consultation”’ between police and witnesses, rather than being an
honest account of the alleged crime.

In cases where the Supreme Court identified signs of police corruption in the course of the criminal
investigation, it overwhelmingly found the evidence insufficient to prove the accused guilty beyond a
reasonable doubt and thus acquitted on all charges.

6 The frequent references to suspicious and untrustworthy
Where the evidence make clear that the Supreme Court itself
tinkered and tampered with, or recognizes the prevalence of corruption and falsity in police
contrived and conjured up they investigations. The Supreme Court has described police
cannot be accepted”. investigations and the resulting evidence as being
Justice Ejaz Afzal Khan  “agbsolutely doubtful,””?> and “dishonestly conducted.””®

(2016 SCMR 1144) For example, in a case involving a night time murder, Justice

Dost noted that the testimony of the apparent eye-
witnesses was a “fantastic story which appears to be the
hand-art of the local police because in a night occurrence
of this nature, remaining un-witnessed, the police
imprudently indulge in such like tactics to mislead the
Supreme Court of law and justice.””® In another case in

circumstances are

6

..it appears that time has been
consumed by the complainant party
and the local police in procuring and
planting  eyewitnesses and in
cooking up a story for the
prosecution.”

which the victim’s post-mortem was delayed without
explanation, current Chief Justice of Pakistan (CJP) Khosa

Justice Asif Saeed Khan Khosa
(2016 SCMR 1763)
I b

explicitly criticized the behaviour of the police, stating that
“it appears that time had been consumed by the
complainant party and the local police in procuring and

planting eyewitnesses and in cooking up a story for the
prosecution.””®

In this context, CIP Khosa has repeatedly warned lower courts to watch for “the trap of being
deliberately misled into a false inference” by investigating agencies, since “failure to observe care and
caution would be a failure of justice.””® CJP Khosa has warned courts that “when there are indications
of design in the preparation of a case or introducing any piece of fabricated evidence, the Supreme
Court should always be mindful to take extraordinary precautions, so that the possibility of it being
deliberately misled into false inference and patently wrong conclusion is to be ruled out.””” Yet despite
the Supreme Court’s acknowledgment of frequent police corruption,’® no further action is taken to
sanction the responsible officers.

The Pakistan Capital Punishment Study 14



Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

2. Independent and evidence-based investigations by the police must be encouraged by:
e Instituting a taskforce to review the independence of the police and the prosecutorial

process, with particularly careful examination of the role that the First Information Report
plays in the criminal justice system;

e Increasing police salaries; and
e Introducing an independent disciplinary process to prevent and identify police corruption.

E. Lower Courts Arbitrarily Apply Death Sentences While Acquitting Co-accused on the Same
Evidence

It is a fundamental principal that the law should not be arbitrary, but the Supreme Court’s acquittal
jurisprudence demonstrates that trial court decisions are often tainted by arbitrariness.

Figure 9: Acquittal Cases - Arbitrary Death Sentences
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The Supreme Court held in 28% of its acquittal jurisprudence from 2015 - 2018 that trial courts erred
by sentencing an accused to death while acquitting his co-accused on the very same evidence (Figure
9).7° Such practice reveals failures in both lower courts’ decision-making and police investigation
tactics. The Supreme Court itself has recognised that:

It is customary . . . to throw a wide net of implication to rope in all those who could
possibly pursue the case or do something to save the skin of the one who is innocent or
who is actually responsible for commission of the crime. The Court, therefore, is required
to exercise much greater care and circumspection while appraising evidence.®
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Irrespective of clear directions from the Supreme Court to exercise due care and caution, trial courts
often hand down death sentences to an accused based on eyewitness testimony, notwithstanding the
fact that the same witness was disbelieved in the cases of a co-accused. This is contrary to established
jurisprudence of the Supreme Court.?!

In Sardar Bibi v. Munir Ahmed, for example, an eyewitness gave testimony that five co-accused had
together killed the victim by decapitation.®? Two of the accused were acquitted by the trial court in
the face of this testimony while a third was acquitted by the High Court.® Inexplicably, the death
sentences imposed upon the final two co-accused were confirmed by the High Court.?* Justice Sardar
Tariq Masood wrote that:

This court had already settled the law on the point that if the eye-witnesses produced by
the prosecution are disbelieved to the extent of some accused person attributed effective
role, then the said eye-witnesses cannot be relied upon for the purpose of convicting
another accused person attributed a similar role, without availability of independent
corroboration to the extent of such other person.®

Moreover, in some cases the accused who receives a death sentence while others are acquitted on
the same evidence is actually alleged to have played a lesser role in the offence than those who were
acquitted.®®

These cases demonstrate the arbitrary nature with which the death penalty is applied in Pakistan’s
lower courts. While some accused are acquitted, others spend years or even decades languishing on
death row on the same evidence. This record of inconsistency suggests that courts may be reacting
to pressure to convict at least one of many co-accused, even where the evidentiary burden has clearly
not been satisfied.

Case study: Mazhar Farooq

Mazhar was 19 years old when he was convicted of murder and sentenced to death after a
trial riddled with evidentiary irregularities and misconduct by investigating agencies.?” 24
years later, the Supreme Court acquitted him of all charges.

In its ruling, the Supreme Court expressed alarm that Mazhar had been convicted despite
fundamental discrepancies between eye witness testimony and medical evidence in the case,
particularly as these inconsistencies had resulted in the acquittal of a co-accused who had
been tried on the same evidence.®®

In addition, the Court found that information in the police report had been falsified by
investigating officers in order to implicate Mazhar, and that the gun allegedly recovered from
Mazhar did not match the shell casings collected at the scene of the crime.®

The Court held that the prosecution had entirely failed to prove its case beyond a reasonable
doubt and that Mazhar should never have been convicted.*

Mazhar was a teenager when he was first arrested, but emerged from death row a middle-
aged man. Denied the opportunity to build a career and contribute to his society and
community, Mazhar became a financial burden on his family, which had already sold much
of its property to pay for Mazhar’s legal fees.!
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Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

2. Independent and evidence-based investigations by the police must be encouraged by
instituting a taskforce to review the independence of the police and the prosecutorial process,
with particularly careful examination of the role that the First Information Report plays in the
criminal justice system.

F. Lower Courts Impose Death Sentences Despite Prosecutors’ Failure to Establish “Intention,
Guilty Mind or Motive” of the Accused

14

The accused’s intention, guilty mind or motive to commit the [offence] remains shrouded in mystery

and is therefore unproven. In such like cases where the motive is not proved or is not alleged by the
prosecution, the Supreme Court for the sake of administration of justice, adopts caution and treats the
lack of motive as a mitigating circumstance for reducing the quantum of sentence awarded to a convict.

Justice Ejaz Afzal Khan, Amjad Shah v.
the State (PLD 2017 SC 152)
29

The Supreme Court has made clear that if the prosecution alleges a motive for the crime but fails to
prove that motive beyond a reasonable doubt, the accused cannot be sentenced to death.%?

Justice Tarig Parvez has written that “Motive is always very relevant to determine the quantum of
sentences that might be awarded to a person against whom charge of murder is proved” and that “[as]
motive is so basic and relevant for the commission of the crime, it would definitely have bearing in
every case while determining the quantum of sentence.”®

Lack of criminal intent remains one of the significant causes of the Supreme Court’s high rates of both
acquittals and commutations in recent years. The review of the cases from 2015 to 2018 shows that
in 40% of acquittals and 61% of commutations, the Supreme Court found the prosecution had failed
to establish the basic “intention, guilty mind or motive” of the accused (Figure 10).%
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Figure 10: Prosecution Failure to Establish Motive Rates in Acquittal and Commutation Cases
2015-2018
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In 13% of commutation cases, the absence of a clear motive on the part of the accused formed the
sole reason the Supreme Court rejected the capital sentence.®® In around half of all the acquittal and
commutation cases reviewed, a failure to prove “intention, guilty mind, or motive” was one of the
reasons that the Supreme Court gave to overturn the death sentence. This is consistent with practice
in other Commonwealth countries retaining the death penalty, where courts have held that capital
punishment is only appropriate when the motive for a lethal crime is proven to demonstrate total
depravity®® or to be so heinous as to cause a deep sense of abhorrence and condemnation in society.®’

Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth)

2. Standards in the trial and High Courts must be improved by providing specific judicial training
on the burden of proof in relation to motive and intent.

G. Lower Courts Rely on Confessions That Are Involuntary, Retracted or Obtained Using
Improper Procedure

Pakistan’s law of criminal procedure lays out strict rules governing how police can legally obtain a
voluntary confession that can be admissible evidence in court.’® The law provides that confessions
must be made before a Magistrate.®® The Magistrate must inform the accused that he is not bound to
confess, and must only record the confession if he or she is satisfied that it is voluntary.® Any
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confession must be recorded, shown or read to the accused, and signed by both the accused and the
Magistrate. %!

Despite this statutory authority, the Supreme Court routinely finds that convictions from lower courts
are based on confessions which have been obtained in contravention of due process.

In 14% of reported cases where the Supreme Court acquitted the accused, the Supreme Court found
a confession relied upon by the lower courts was involuntary, retracted or obtained using improper
procedure (Figure 11).12

Figure 11: Acquittal Cases - Forced Confessions
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In Muhammad Ismail v. the State, the Supreme Court found a confession “absolutely inadmissible in
evidence” because it was obtained without regard to due process of law. While there was sufficient
evidence to uphold the conviction, the Supreme Court commuted the death sentence “in the interest
of safe administration of justice” in part because both the trial court and High Court “heavily relied
upon the so called confession of the appellant, which is not at all a confession under the law.”1% By
the time the Supreme Court corrected the lower courts’ actions by removing the death sentence, the
accused had already spent 11 years in a death cell.%

In a number of other cases, the Supreme Court suggested that a confession was procured through
police malfeasance. In Dully v. the State, the Supreme Court found the submitted confession “entirely
insufficient to carry conviction” on a capital charge, “more so, when it is [a] badly tainted one and
appears to be the job of the investigating officers who normally indulge in such police chicanery.%

Even those confessions which are given in the presence of a Magistrate are sometimes held
inadmissible by the Supreme Court because the Magistrate himself failed to comply with statutory
procedure.'% In one such case, the Supreme Court commented that the Magistrate had committed
“successive illegalities” that allowed the investigating agency to intimidate the accused in the lead-up
to his confession.” Such unlawful practices, the Supreme Court found, result in grave miscarriages of
justice and may be grounds for acquittal.'% In this case, the co-accused Mujahid Khan and Arbab Khan
had already spent nine years in death cells based on the illegal confession before they were acquitted
and freed by the Supreme Court.1®

The jurisprudence of the Supreme Court makes it clear that statutory procedures regarding
admissibility of confessions must be strictly complied with in capital cases. Anything less creates an
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unacceptable risk of unsafe convictions. While the Supreme Court repeatedly discards confessions
tainted by police malfeasance or Magistrate errors, the jurisprudence shows that such confessions
remain common in the lower courts.

Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth)

2. Improve standards in the trial and High Courts by providing specific judicial training on the
statutory and case law relating to admissibility of confessions.
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1. Supreme Court — Setting Standards for Capital Sentencing

Over the last decade, the Supreme Court has established the principle that the death penalty should
only be applied in exceptional circumstances. In its jurisprudence, the Supreme Court upholds death
sentences only for offences which cause death and involve exacerbating circumstances. The Supreme
Court has adopted a consistent, principled approach when exercising its discretion in relation to capital
sentencing — if exacerbating circumstances are not present, the lower court’s death sentence must
be thrown out. Between 2010 and 2018, the Supreme Court did not report a single judgment
upholding a death sentence for a non-lethal offence.

The Supreme Court jurisprudence has furthermore established a presumption in favour of life
imprisonment over death sentences, which has considerably narrowed the scope of the application of
the death penalty. However, it appears that the lower courts are not yet following this precedent as
they continue to hand down sentences for crimes that are not the “worst of the worst,” such as low-
level drug offences.

Finally, the Supreme Court jurisprudence emphasises the importance of mitigating factors in
sentencing. As noted above, the Supreme Court commuted the death sentence in 35% of over 300
judgments between 2010 and 2018;° in the majority of these cases, consideration of mitigating
factors contributed to the decision of the Court to commute the death sentences. A detailed analysis
of the Supreme Court’s treatment of mitigating factors in capital cases can be found in Section 4 below.

1. The Supreme Court Has Limited the Death Penalty to the Most Serious
Crimes

While Pakistan’s statutory law imposes the death penalty for approximately 27 separate criminal
offences,'! the Supreme Court’s jurisprudence applies capital punishment only for offences that
cause death—murder; murder and terrorism; and murder, kidnapping and terrorism (Figure 12). In
the last eight years, the Supreme Court has not advanced any jurisprudence for upholding a death
sentence for a non-lethal offence. This demonstrates that, in practice, non-lethal offences rarely if
ever justify capital punishment.

Figure 12: Offences for which Supreme Court Upheld Death Sentences in its Jurisprudence
2010-2018
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Moreover, when sentencing individuals convicted of lethal offences such as murder, the Supreme
Court carefully considers the relative severity of the crime committed and increasingly reserves death
sentences only for the worst and most exceptionally aggravated offences. In the 2009 judgment of
Muhammad Sharif v. the State, a three-judge bench consisting of Justices Javed Igbal, Sayed Zahid
Hussain and Muhammad Sair Ali ruled that “the infliction of death penalty” is justified only “when the
murder is committed in an extremely brutal, grotesque, diabolical, revolting, or dastardly manner, so
as to arouse intense and extreme indignation of the community.” 12

In the intervening years, the Supreme Court has consistently maintained this standard. In 75% of the
judgments in which a death sentence was upheld between 2015 and 2018, the Supreme Court used
language such as “brutal”, “horrific”, “heinous”, “shocking” or “terrorist” to describe the offence
committed.*®

In determining the severity of the offence, the
Supreme Court also considers the nature or
number of the victims. Analysis of the
jurisprudence illustrates that in 63% of
confirmed death sentences, the crime involved

(44
The extreme penalty of death need not be
inflicted except in gravest cases of extreme
culpability. . . Life imprisonment is the rule and
death sentence is an exception.

Justice Sayed Zahid Hussain
Muhammad Sharif v. the State (2009 PLD 709)
(citing Indian Supreme Court in Machhi Singh and others v.

more than one victim, while 54% of cases
involved the death of a woman, child and/or a
police officer. Where the case does not meet the

State of Punjab)

o9 threshold of ‘brutality’ that the Supreme Court

deems would merit a death sentence, the Court
commutes the death sentence to a life sentence.

This approach to capital sentencing is in line with Pakistan’s obligations under the International
Covenant on Civil and Political Rights,'* which articulates the broad consensus across common law
jurisdictions that there should be a presumption in favour of life in discretionary capital cases.!® It
also chimes with the case law of India, the United States and Commonwealth countries that have
adopted the ‘worst of the worst’ or ‘rarest of the rare’ standard, which stipulates that the death
penalty should be restricted to cases of exceptionally heinous murders.!® The Supreme Court of India
has specified that an offence qualifies as the ‘rarest of the rare’ only if it is committed in such a
grotesque manner as to arouse extreme indignation of society, it evinces total depravity of the
accused, it is aggravated by its socially abhorrent nature (e.g. bride burning), it is aggravated by its
enormity and magnitude of proportion and/or it is aggravated as a result of the circumstances of the
victim. Y

While restricting the death penalty to the most serious crimes, the Supreme Court also warns lower
courts to remain impartial, even when adjudicating particularly gruesome murders. In Azeem Khan v.
Mujahid Khan, a three-judge bench consisting of Asif Saeed Khan Khosa, Mushir Alam, and Dost
Muhammad Khan ruled that:

[M]ere heinous or gruesome nature of crime shall not detract the Supreme Court of law
in any manner from the due course to judge and make the appraisal of evidence in a laid
down manner and to extend the benefit of reasonable doubt to an accused. In getting
influence from the nature of the crime and other extraneous consideration might lead
the Judges to a patently wrong conclusion. In that event the justice would be casualty. 8

The Supreme Court’s jurisprudence since 2010 suggests that the Court deems the death penalty to be
appropriate only in the “rarest of the rare” cases of murder, where there is no hope of reforming the
offender. The Supreme Court’s decisions in this regard are in line with Pakistan’s international
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obligations and the broad consensus among other executing jurisdictions such as India. Yet lower
courts continue to apply death sentences for non-lethal’'® and non-aggravated offences.’® In this
context, it should come as little surprise that over 1/3 of all Supreme Court reported capital judgments
are commutations.'*

Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

2. Improve standards in the trial and High Courts by providing specific judicial training on Supreme
Court precedent on sentencing practises.

2. The Supreme Court Has Established a Presumption in Favour of Life
Sentences Over the Death Penalty

66
[T]he law has conferred discretion upon the Supreme Court to withhold the penalty of death and to

award the punishment of imprisonment for life, if the outlook of a particular case requires that course.

Justice Sheikh Hakim Ali, Iftikhar Ahmed Khan
v. Asghar Khan (2009 SCMR 502)
29

In early 2018, then Chief Justice of Pakistan Mian Saqib Nisar publicly stated that one of the principle
issues plaguing the justice system is that lower courts ignore the law and guidelines set out by the
Supreme Court.'? According to former Chief Justice Nisar, lower courts issue decisions based on their
own discretion rather than following Supreme Court precedent as they are legally obligated to do. The
result, he added, is often the conviction and incarceration of innocent people.*?3

In common law jurisdictions like Pakistan, judgments handed down by the apex court are binding
precedent on lower courts. Between 2010 and 2018, Pakistani trial courts handed down at least 2,788
death sentences for both lethal and non-lethal capital offences.'* In the Supreme Court judgments,
however, less than one in four death sentences were upheld (see Section 1.1 above).? The unusually
high rate of correction speaks to a fundamental divergence between the rules laid down by Supreme
Court authorities and the practice of the lower courts, which frequently fail to observe this binding
law. The jurisprudence suggests that the lower courts mistakenly continue to follow obsolete
precedent from the 1970s in murder trials.

The 1976 case Muhammad Sharif v. Muhammad Javed established the historic rule in capital
sentencing, whereby “once conviction is finally upheld the deliberate extinction of life is visited with
the normal penalty of death.”!?® However this rule was overturned in 2009 when Justice Sayed Zahid
Hussain held in Muhammad Sharif v. the State that “there is a choice and discretion left with the
Supreme Court to inflict punishment ‘with death or imprisonment for life as ta’zir having regard to the
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facts and circumstances of the case’.”*?” Justice Hussain stressed that under the Penal Code of Pakistan
“a very heavy duty is assigned to the Supreme Courts and the Judges to weigh and analyze the facts
and circumstances of the particular case, before exercising discretion of awarding penalty.”?®

In this landmark ruling establishing the presumption in favour of life, Justice Hussain also relied in part
on Article 9 of the Constitution of Pakistan, which enshrines the right to life.??® He stated:

Art. 9 of the Constitution attaches great value to the ‘life and liberty’ of human being. It
is a most precious human right regarded by the Constitution as a Fundamental Right,
therefore, as far as possible and whenever permissible (depending upon the
circumstances of a case), the Supreme Court may exercise its discretion in favour of lesser
punishment, which also will be strictly legal having the statutory backing of [the Penal
Code]. Such an approach, is likely to be regarded as liberal, but will advance the rationale
and philosophy behind the mandate of Art. 9 of the Constitution.**°

The presumption in favour of life is also consistent with practice in other Commonwealth countries,
which have held that the accused’s right to life can only be forfeited if the judge is satisfied beyond
reasonable doubt that the offence calls for no other punishment but death.3!

Historically, capital punishment had been treated by the Supreme Court of Pakistan as the ‘de facto’
sentence for murder in part because of Section 367(5) of the Criminal Procedure Code.'*2 However, in
the 2013 judgment of Hassan and others v. the State, current CJP Asif Saeed Khan Khosa explicitly held
that there is no ‘normal penalty’ for murder. 133 Justice Khosa commented:

Upon the strength of the provisions of subsection (5) of section 367, Cr.P.C. it has been
maintained before us that the normal sentence for an offence of murder is death and
while considering a prayer for reduction of a sentence of death passed against a convict
this Court may remain mindful of that statutory stipulation. We have found such a
submission to be suffering from multiple misconceptions. We have not been able to find
anything in the said provision of law even hinting at the sentence of death being the
normal sentence in such a case. Section 302(b), P.P.C. clearly provides for two alternative
sentences, i.e. sentence of death or sentence of imprisonment for life for the offence of
murder and it does not state that any one of those sentences is to be treated as the
normal sentence (emphasis added).*3*

Moreover, the Supreme Court went on to
comment that “the general misunderstanding or
misconception about the true import of the
provisions of subsection (5) of section 367,
Cr.P.C. entertained by the legal community,
including the courts, in this regard needs to be
removed and rectified.”3*> The principle was re-
iterated in the following year by the Supreme
Court in its judgment Ghulam Mohy-ud-din alias
Haji Babu v. the State.'%®

(44
[A] very heavy duty is assigned to the Supreme
Courts and the Judges to weigh and analyze the
facts and circumstances of the particular case,
before exercising discretion of awarding penalty.

Justice Sayed Zahid Hussain, Muhammad Sharif
v. the State (2009 PLD 709)
29

The presumption in favour of life, adopted nearly a decade ago by the Supreme Court, is still not being
followed by the lower courts. Lower courts continue to apply disproportionately harsh sentences for
both lethal and non-lethal offences in violation of the Supreme Court’s binding precedent, causing the
Supreme Court to commute more than 1/3 of death sentences in its reported jurisprudence (see
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section I.1 above). As former Chief Justice Nisar has himself noted, this failure of the lower courts to
follow the law is one of the main issues plaguing Pakistan’s justice system.

Recommendation

1. The capacity, independence and effectiveness of the judiciary should be assured by:

e Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;

e Increasing salaries to attract highly-qualified legal practitioners to the bench; and

e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).

2. Improve standards in the trial and High Courts by providing specific judicial training on Supreme
Court precedent on sentencing practices.

3. The Supreme Court Does Not Uphold Death Sentences For Drug Offences

While the Supreme Court of Pakistan has clearly established a presumption in favour of life and has
limited application of the death penalty to the most serious crimes, the lower courts continue to hand
down death sentences for non-lethal and non-violent offences such as drug possession. The Supreme
Court’s jurisprudence reveals a troubling trend wherein trial courts impose death sentences for drug
offences on an almost strict liability basis — if an accused is apprehended with a sufficient quantity
of drugs, a death sentence is imposed.

The Supreme Court consistently acquits the accused where there is insufficient evidence of their
possession or knowledge of the drugs. In Muhammad Janas and another v. State, two accused were
arrested a significant distance away from a vehicle from which narcotics were recovered, and there
was no evidence connecting the accused to the vehicle.’ Nonetheless, the lower courts sentenced
them to death.!® The Supreme Court acquitted them of all charges, noting the complete lack of
evidence connecting the accused to the drugs.'® In Gul Badshah v. the State, the Supreme Court
acquitted an accused who raised a credible claim that he was unaware of the cavity in his truck from
which drugs had been recovered.'® The Supreme Court’s jurisprudence thus maintains a high
evidentiary standard, wherein possession and knowledge of the drugs must be proven with sufficient
evidence.

Moreover, the Supreme Court distinguishes drug mules, or ‘simple couriers’ from drug traffickers.
Arshad Ahmed was sentenced to death in Rawalpindi in 2005 after being apprehended with a large
quantity of heroin in his suitcases at the Islamabad Airport.'** While the Supreme Court found there
was sufficient evidence to maintain the conviction, Justice Sardar Tariq Masood noted that the
investigating officer himself had admitted at trial that Mr. Ahmed was a “simple courier” with no
criminal record.}*? The Supreme Court also noted that the officer had not investigated the “actual
owner”” of the drugs. Finding these to be mitigating factors, the Supreme Court commuted Mr.
Ahmed’s death sentence.'*

Mr. Ahmed’s case is not unique. According to data collected by FFR from interviews of 57 prisoners
convicted of capital drug offences, 41% of these prisoners are entirely illiterate and the majority are
not educated past the age of 9 years old.* Nearly two thirds of the individuals interviewed earned
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below the minimum wage prior to conviction, and the average value of the narcotics that were seized
from their possession was roughly 1,600 times their median income.'* Clearly, these prisoners were
not acting alone and could not have been the ‘actual owner’ of the drugs supposedly found in their
possession. Yet despite the Supreme Court’s practice of distinguishing simple couriers from
traffickers, trial courts continue to send such couriers to death cells.

Recommendation

1. The Government of Pakistan should seek to amend the Control of Narcotics Substances Act,
1997 and remove the death penalty for any drug offence.

4. The Supreme Court Gives Weight to Mitigating Factors in Capital Cases

(14

It is a fundamental principle of Islamic jurisprudence on criminal law to do justice with mercy, being
the attribute of Allah Almighty but on the earth the same has been delegated and bestowed upon the
judges, administering justice in criminal cases, therefore, extra degree of care and caution is required

to be observed by the Judges while determining the quantum of sentence, depending upon the facts
and circumstances of particular cases.

Justice Dost Muhammad Khan, Ghulam Mohy-ud-din alias Haji Babu
v. the State (2014 SCMR 1034)
2

The Supreme Court has firmly established the legal rule that mitigating factors including the nature of
the offence and personal circumstances of the offender must be fully considered before a death
sentence can be applied. As early as the 1970s, the Supreme Court declared that in capital cases,
"there may be a host of extenuating and mitigating circumstances such as extreme youth, sudden
provocation, influence of an elder, question of family honour etc. justifying the award of the lesser
penalty of life imprisonment."'* The Supreme Court commuted the death sentence in 35% of over
300 judgments between 2010 and 2018; consideration of mitigating factors played a very large role in
the Supreme Court’s decision to commute these sentences.

The Supreme Court’s approach to mitigation has advanced in recent years. In Muhammad Sharif v. the
State in 2009, the Supreme Court established that in every capital case, Pakistani courts have a duty
to consider the circumstances of the offender along with the nature of the crime. The Supreme Court
confirmed the position adopted by the Indian Supreme Court, whereby:

A balance-sheet of aggravating and mitigating circumstances has to be drawn up and in
doing so the mitigating circumstances has to be accorded full weightage and a just
balance has to be struck between the aggravating and the mitigating circumstances
before the option [to award a death sentence] is exercised.*

In 2014, a three judge bench comprising of Justices Asif Saeed Khan Khosa, Gulzar Ahmed and Dost
Muhammad Khan ruled in Ghulam Mohy-ud-din alias Haji Babu v. the State that a “single mitigating
instance, available in a particular case, would be sufficient to put on guard the Judge not to award the
penalty of death but life imprisonment.”** This is in line with legal practise in India.**

This jurisprudence also aligns with international principles governing capital sentencing, including that
there can be no exhaustive list of mitigating factors.’>! Rather, the Supreme Court maintains that
Pakistani courts must be open to considering any potential extenuating circumstances depending on
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the case. In Ghulam Mohy-ud-din alias Haji Babu v. the State, the Supreme Court confirmed that when
hearing mitigation:

No clear guideline . . . can be laid down because facts and circumstances of one case
differ from the other, however, it becomes the essential obligation of the Judge in
awarding one or the other sentence to apply his judicial mind with a deep thought to the
facts of a particular case.*?

Despite the clear guidance set down by the Supreme Court, lower courts continue to ignore mitigating
evidence. This is one of the drivers of the Supreme Court’s 35% commutation rate in its reported
judgments. >3

Typical forms of mitigating evidence relevant to capital sentencing in Pakistan as identified through a
review of the Supreme Court’s jurisprudence from 2015 - 2018 include:

A. Type and gravity of the offence;™* (¢

B. Lesser participation;’*® If the Judge entertains some doubt, albeit not

C. Lack of premeditation; 1 sufficient for acquittal, judicial caution must be
’ exercised to award the alternative sentence of

D. Provocation;*’ life imprisonment, lest an innocent person might

E. Social and familial circumstances;'>® not be sent to the gallows. So it is better to

F. Partial compromise with the victim’s respect the human life, as far as possible, rather

159 to put it at end, by assessing the evidence, facts,

family;
’ and circumstances of a particular murder case

.160
G. Age of the offender; under which it was committed.
H. Acting under the influence of an Judge Dost Muhammad Khan, Ghulam
elder;6! Mohy-ud-din alias Haji Babu
162 v. the State (2014 SCMR 1034)
I.  Mental state of the accused; 99

J. Capacity for reform; and?6?

K. Time spent on death row.®*

Each of these forms of mitigation is considered in turn in the sections below.
A. Type and Gravity of the Offence

The Supreme Court in its capital jurisprudence considers whether an offence is sufficiently “brutal,
grotesque, diabolical, revolting, or dastardly” to meet the threshold to attract a death sentence.®
Conversely, the absence of “cruel or unusual behaviour” exhibited by the offender is treated by the

Supreme Court as mitigating evidence in favour of life imprisonment.6®

Evidence that the offender exercised restraint during the commission of an offence is frequently
regarded as a mitigating circumstance. In several cases, inflicting a single stab wound !’ or gun shot®®
on the victim rather than multiple blows or shots was interpreted as restraint warranting a lesser
sentence, especially where the offender was provoked in some way?!®® or was in the midst of a chaotic
shootout.”°

In the landmark 2013 case Hassan and others v. the State and others, CJP Asif Saeed Khan Khosa wrote
for a three-judge bench also consisting of Justices Anwar Zaheer Jamali and Amir Hani Muslim that:

Despite having an ample opportunity to cause more injuries to the complainant party by
keeping on firing at it, both appellants . . . had fired from their firearms only once causing
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one injury each to their victims. When incessant firing was taking place from both sides
. .. the said appellants could have fired more shots causing injuries to more persons of
the opposite party.*”?

As discussed earlier, this jurisprudence is completely consistent with international law and
domestic practise in other Commonwealth countries maintaining the death penalty, which
reserve capital punishment for the ‘worst of the worst’ or ‘rarest of the rare’ offences.”?

B. Lesser Participation

Under the Supreme Court’s capital jurisprudence, offenders found to be accessories to a murder lack
the moral culpability needed to justify a death sentence. For instance, in Sabeeha v. Ibrar and others,
a case involving multiple shooters “firing indiscriminately”, the Supreme Court held that as “it was not
possible to identify as to whose fire hit whom and in such circumstances, award of maximum sentence
(i.e. death) would not be in consonance with safe administration of justice.”*’3

Thus, where the prosecution and police report fail to attribute any lethal injury to the accused, the
Supreme Court might sentence the accused to life imprisonment rather than death.'”*

C. Lack of Premeditation

In weighing culpability for capital murder, the Supreme Court considers whether the accused
committed the crime after previous planning or preparation. The absence of such premeditation is
treated as a strong mitigating factor as it indicates that the crime does not fall into the category of ‘the
worst of the worst’.Y’> For instance, in Muhammad Sharif v. the State, Justice Sayed Zahid Hussain,
writing for a bench of three judges, declined to uphold a death sentence in part because “there was
no apparent planning, premeditation or intention to kill the deceased; there being no preparation by
the appellant in this regard nor he had any crime weapon with him.”1’¢ Courts in other Commonwealth
countries have similarly held that a lack of premeditation precludes imposition of the death penalty,
even when it is the only mitigating factor.’”

Further, the Supreme Court regards the fact that a murder happened on the spur of the moment as
mitigating the culpability of the accused. In Hassan and others v. the State, where the victim and
offender met “by way of a chance encounter”, CJP Asif Saeed Khan Khosa wrote that “[t]his aspect of
the case, in its peculiar background, may call for withholding the extreme sentence of death.””®
Justice Khosa went on to say, “[i]n a case lacking malice aforethought on the part of the accused party
and in the place of an occurrence developing at the spur of the moment, this Court, depending on the
circumstances of the case, generally looks at the matter of sentence with some degree of empathy
and consideration.”?”®

D. Provocation

The Supreme Court treats provocation as a mitigating circumstance that weighs against a death
sentence in murder cases. In the 2002 judgment of Muhammad Saleem v. the State, the Supreme
Court posited, “where the accused is able to demonstrate that he was deprived of his capability of
self-control or that he was swayed away by circumstances immediately preceding the act of murder
or there was an immediate cause leading to serious provocation, Court may be justified in mitigation
of sentence.”*® For example, in Abdul Haq v. the State, the Supreme Court accepted that the offender
had acted out of provocation and was eligible for a reduction in sentence where he had killed the
victim after the victim swore that “he would commit Zina with [the offender’s] wife and with the wives
of other members of his tribe." 8!
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E. Social and Familial Circumstances

Because there is no finite list of potential mitigating factors relevant to sentencing in capital cases, the
Supreme Court recognises influences arising from an offender’s social and familial circumstances as
potential grounds for mitigation. In the Supreme Court’s own words, “the action of a man is to be

judged in the background of the society to which he belongs as he is creature of his environment”,!8?

In particular, where the Supreme Court adjudicates crimes committed in rural areas, it adopts a more
lenient approach to offenders motivated by community or familial enmities.!® For this reason, the
Supreme Court accepts the fact that a crime was motivated by vindication of the offender’s family
reputation as an extenuating circumstance.®* In Muhammad Ismail v. the State, the Supreme Court
commuted a death sentence on the basis that “[s]Jome detestable affairs in the family of the deceased
were prevailing, rendering the appellant unable to bear the stigma/blot on the escutcheon (family
honour).”18

In many ways, such extenuating circumstances closely resemble provocation. For instance, in
Muhammad Afzal v. the State, the Supreme Court found that the offender was “deeply charged by
emotion” by an insult to his family’s honour “and lost his self-restraint and control.”&

While the Supreme Court is reluctant to excuse ‘honour killings’ of any kind, it is willing to accept that
the extreme cultural and economic pressures related to kinship and reputation — especially in rural
communities — can represent extenuating circumstances in some cases.

F. Partial Compromise with the Victim’s Family

The Supreme Court’s jurisprudence regards a partial compromise agreement with a murder victim’s
family as mitigation.'®” Because a full compromise agreement reached with all relevant members of
the victim’s family operates as an acquittal, an agreement with some members of the victim’s family
can weigh against a death sentence.®

G. Age of the Offender

Capital punishment for children under the age of 18 is expressly prohibited by statute.®® The Supreme
Court’s jurisprudence also finds age to be a mitigating factor for young adult offenders aged 18 to 25
years.’ The Supreme Court held in Amjad Shah v. the State that “[y]outhful tendency toward
excitement and impulsiveness” should be “treated by the law as a mitigating circumstance” weighing
against a death sentence.’® The US Supreme Court has recognized the same principle, holding that
the ability to control behaviour continues to mature through late adolescence and young offenders
are more capable of change and reform than older adults.®?

Similarly, while adjudicating the case of an elderly and infirm prisoner, the Supreme Court is likely to
consider the accused’s age and health alongside other mitigating factors, though it is unlikely to be a
singular ground for commutation.%3

H. Acting Under the Influence of an Elder

According to the jurisprudence, a young offender found to have committed a capital crime under the
influence or at the direction of a family or community elder may be less culpable and is entitled to
leniency in sentencing. In Asad Mehmood v. Akhlag Ahmed, the Supreme Court stated, "The doctrine
of influence of elders can be considered a relevant factor and can constitute mitigating circumstances
looking to the tender age of the accused.”***
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For instance, in Muhammad Imran alias Asif v. the State, the Supreme Court commuted a death
sentence where the offender was 21 years old and was found to have acted at the direction of his
father, who was a co-accused.'® The jurisprudence demonstrates that such influence is likely to weigh
against a death sentence where the offender is (1) a young adult; (2) susceptible to the influence of
an elder—usually a family member; and (3) acts in concert with others.

I. Mental State of the Accused

The Supreme Court’s jurisprudence regarding the execution of mentally ill prisoners is rapidly
developing and becoming more consistent with international law. In 2016, Mst. Safia Bano brought a
case before the Supreme Court on behalf of her husband Imdad Ali, who had been convicted for
murder and sentenced to death.'®” Mst. Bano claimed that Mr. Ali was suffering from paranoid
schizophrenia and thus should not be executed.’® In 2016 the Supreme Court ruled that
“schizophrenia is not a permanent mental disorder, rather imbalance, increasing or decreasing,
depending the level of stress . . . . It is, therefore, a recoverable disease, which, in all the cases, does
not fall within the definition of "mental disorder" as defined in the Mental Health Ordinance, 2001.”*%°
Thus the Supreme Court held that Imdad Ali’s execution could go ahead.

However, the Government of Punjab itself took the unusual step of filing a review of Imdad’s case. The
Supreme Court accepted the petition, and ordered that a medical board be convened to review Mr.
Ali’s case.?®® On 23 October 2018, the Supreme Court ordered that a new medical board be convened
to carefully review Mr. Ali’s case as well as that of a schizophrenic woman named Kaneez Bibi.?!
Justice Manzoor Ahmad Malik noted that “this is a delicate matter and affects the future since the
State has to ensure that every convict awarded capital punishment should not be suffering from any
physical or mental health, rather he should be normal.” 202

Customary international law prohibits the execution of prisoners who are “insane,”?*® and the UN
Commission on Human Rights has adopted several resolutions urging all states not to execute any
person “suffering from any form of mental disorder.”?% It appears the Supreme Court may be bringing
Pakistan in line with many other jurisdictions worldwide and international law by preventing the
execution of mentally ill prisoners.

J. Capacity for Reform

Where the Supreme Court is satisfied that an offender is unlikely to resort to violence again and has a
clear capacity for reform, this should be accepted as mitigation rendering a death sentence
disproportionate.?® For example, in Tarig Mehmood v. the State, the Supreme Court recognised the
fact that the offender had no previous criminal record as mitigation and commuted his death sentence
to life imprisonment.?%® The Supreme Court of India has also recognized that in order to apply the
death penalty, “there must be clear evidence that the offender is not fit for any kind of scheme for
reform or rehabilitation.” 2%’

An offender’s capacity for reform is a typical reason for granting clemency and commuting the death
sentence in other jurisdictions. Given that Pakistan has no meaningful system for granting clemency, 2%
it is imperative that capacity for reform be considered a mitigating factor by courts.

K. Time Spent on Death Row

(44

When taste of regained life has been relished, when expectancy of life has returned, when the liberated
bird has begun to sing, would it be advisable to take it to gallows?”
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Justice Shejkh Hakim Ali, Iftikhar Ahmed Khan
v. Asghar Khan and another (2009 SCMR 502)

29

The Supreme Court’s jurisprudence over the last decade has established the principle that prisoners
who spend a period on death row that is “equal to or more than a term of imprisonment for life [are]
reasonably entitled to an ‘expectation of life.”””2%°

In Hassan and others v. the State, Justices Asif Saeed Khan Khosa, Anwar Zaheer Jamali and Amir Hani
Muslim considered the case of two co-accused who had spent more than 25 years in custody, 22 of
which was in death cells. CJP Khosa wrote:

Both of them [have] already spent in custody a period more than a full term of
imprisonment for life and if their sentence of death were upheld by the Supreme Court
then they would be punished with death after spending a period in custody which was
more than a full term of imprisonment for life and such a bizarre situation might run
contrary to the letter and spirit of S 302(b) PPC which provided for a sentence of death
or a sentence of imprisonment for life . . . . Accused and co-accused had been vegetating
and rotting in death cells awaiting their execution for so long that . . . It would be unjust
to impose double sentence on the petitioner...it will be against the principle of natural
justice that he is hanged by the neck.?°

In 2014, a three-judge bench comprised of Justices Asif Saeed Khan, Dost Mohammad Khan and Gulzar
Ahmed stressed further that that subjecting prisoners to prolonged incarceration while awaiting
execution can amount to psychological torture. 2! The Supreme Court held that:

The two appellants have . . . spent almost 16 years in death cells . . . in highly restless
and painful condition and mental torture because the sword of death was hanging over
their heads day and night during such a long period. On this account, it is highly desirable
and legally deemed appropriate to reduce their sentence from death to life
imprisonment.??

The Supreme Court has repeatedly recognized that a lengthy period of imprisonment in a death
cell while “the sword of death” hangs over one’s head is a mitigating factor that may prevent
application of a death sentence, which is consistent with practice in other executing countries.?3
However, time on death row may sometimes not by itself amount to sufficient mitigation to
warrant commutation of sentence. In 2013 the Supreme Court held that time spent on death row
may not automatically result in commutation of a death sentence.?!* In 2016, the Supreme Court
upheld a death sentence even though the accused had spent more than 17 years on death row,
citing the 2013 judgment.?*®

In practice, prisoners are still routinely executed after decades of incarceration. Evidence gathered
by Reprieve shows that about 84% of prisoners are executed after spending more than a decade
on death row.?® Since the resumption of executions in late 2014, at least thirteen prisoners have
been executed after serving more than two decades on death row?!” — essentially being executed
after already serving a life sentence.

Recommendations

1. The capacity, independence and effectiveness of the judiciary should be assured by:
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Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;
e Connecting judicial promotion to expertise, training and regular qualitative assessment of
judicial decision-making;
e Increasing salaries to attract highly-qualified legal practitioners to the bench; and
e Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth).
2. Standards in the trial and High Courts should be improved by providing specific judicial training
on Supreme Court precedent on sentencing practices, including specific training on mitigating
factors which must be considered before applying a death sentence.

3. Bifurcated trials should be introduced for all capital charges, with a guilt phase to determine if
the accused committed the crime and a separate sentencing hearing to determine the
appropriate sentence after considering mitigation.
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l1l.  Costs of a Broken System

There are over 40,000 cases currently pending before the Supreme Court.?®® Systematic flaws in the
reasoning of the lower courts see the Supreme Court rectifying the same issues in case after case,
often explicitly commenting that a miscarriage of justice has occurred.?!®* Moreover, analysis of the
jurisprudence has demonstrated that failures in the lower courts mean that the Supreme Court must
often act as a court of first instance by weighing the evidence and assessing witness credibility. This
only adds to the Supreme Court’s colossal backlog — and lengthy weight times across the judicial
system.

As a result, prisoners sentenced to death in Pakistan spend an average of nearly ten years with the
‘sword of death hanging over their heads’ before their case is heard by the Supreme Court (Figure
13).22°One in 10 prisoners must wait more than 15 years before their final appeal.??! Thus each death
sentence unlawfully handed down by the trial court imposes significant costs on taxpayers to imprison
the accused.

The economic and social cost of wrongfully imprisoning hundreds — if not thousands — of people on
death row for decades, many of whom are family breadwinners and as many as two in five of whom
are potentially innocent (see section I.1 above), is unquantifiable.

Figure 13: Average Time Elapsed Before a Capital Defendant's Supreme Court Appeal is Heard
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The long wait times for prisoners who are eventually acquitted or have their sentences commuted are
particularly unjust when one considers the conditions on death row in Pakistan, which have been
described as “life threatening.”??? Prisons are frequently unsanitary and overcrowded, with
penitentiaries housing an average of nearly three times their intended capacity??® and as many as eight
prisoners sharing a single 8 by 10 foot cell.??* Malnutrition and chronic health problems are rampant
among prisoners, who lack access to fresh water, nutritious food and medical care.?”® The Supreme
Court recently took up a suo motu case on overcrowding in Pakistani prisons, finding that 98 prisons
are holding 21,807 prisoners more than their sanctioned capacity, and ordering the provinces to come
up with a comprehensive reply on the Federal Ombudsman’s recommendations.??® Other courts,
including the Inter-American Court of Human Rights, have held that unjustified pre-trial and post-trial

33 FFR & Reprieve | March 2019



delays causing prisoners to spend more time in appalling prison conditions are themselves mitigating
factors which are grounds for commuting a prisoner’s death penalty to imprisonment.??’

Case Study: Mazhar Hussain

Mazhar was accused of murder in 1997 and sentenced to death in 2004.228 After spending 13 years
on death row awaiting his final appeal, Mazhar succumbed to heart failure.?? Two years later, the
Supreme Court acquitted him of all charges.?*°

The Supreme Court found glaring errors, including obvious omissions in the prosecution’s case and
serious discrepancies between witness accounts and medical evidence which made it clear that
the witnesses were lying.?!

Mazhar’s case provides yet another unsettling example of a grossly inappropriate death sentence,
a life wasted on death row and justice that came too late.
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V. Conclusion and Recommendations

The study conducted by FFR and Reprieve has revealed systemic miscarriages of justice occurring in
the trial and appellate courts, resulting in unsafe convictions. These unsafe convictions lead to
innocent people spending over a decade on death row before finally being released by the Supreme
Court or, worse still, to innocent people being executed and later acquitted of all charges.

Lower courts hand down capital convictions despite the prosecution’s failure to prove the case against
the accused. The trial and High Courts credit unreliable and inconsistent witness testimony, apply
death sentences to accused who have not been properly identified, impose death sentences despite
a lack of objective evidence, rely on evidence manipulated by police, sentence accused to death while
acquitting their co-accused on the same evidence, impose death sentences despite the prosecution’s
failure to prove motive or intent, and rely on confessions that do not meet statutory requirements.
Such a broken system cannot be trusted to impose the ultimate and irreversible penalty of death.

The Supreme Court has made great effort to establish modern standards of capital sentencing,
bringing Pakistani law in line with international legal requirements and practice in other executing
states like India. The Supreme Court has limited the death penalty to the most serious crimes,
established a presumption in favour of life sentences over the death penalty, and firmly established
that the circumstances of the accused and the offence must be considered as factors mitigating against
a death sentence. Yet the lower courts continue to hand down death sentences for crimes such as low-
level drug possession, indicating a failure to follow the Supreme Court’s jurisprudence.

In order to address these systemic issues, the following reforms are needed:
High-Level Recommendations

e Adopt an immediate moratorium on executions pending a full review of the capital
system,;

e Establish a taskforce to examine the procedures in capital practice in the trial and High
Courts to ensure fair and efficient administration of justice;

e Establish an accessible database of capital cases, divided by province and procedural
posture;

e Ensure the right to effective counsel throughout the process in capital cases, including by
training state-appointed lawyers in capital trials.

e Establish a mandatory right of appeal to the Supreme Court when a death sentence is
confirmed by the High Court;

e Establish an administrative post-appeal review commission for capital cases where there
is a serious issue of miscarriage of justice;

e Enact a law of compensation for wrongful convictions and set up a framework which
allows individuals to access meaningful redress; and

¢ Remove the death penalty for non-lethal offences which do not meet the ‘worst of the
worst’ standard, for example drug offences.
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Detailed Recommendations

e Assure the capacity, independence and effectiveness of the judiciary by:

0 Requiring judges to complete certification before hearing capital cases, dependent on
expertise, training and regular qualitative assessment of judicial decision-making;

0 Connecting judicial promotion to expertise, training and regular qualitative
assessment of judicial decision-making;

0 Increasing salaries to attract highly-qualified legal practitioners to the bench; and

0 Increasing the number of judges to reduce time-pressure on the courts (particularly in
areas where the number of judges has not increased in line with population growth)

e Improve standards in the trial and High Courts by providing specific judicial training on:

0 The burden of proof in relation to motive and intent;

0 The statutory and case law relating to admissibility of confessions; and

0 Supreme Court precedent on sentencing practices, including specific training on
mitigating factors which must be considered before applying a death sentence.

e Ensure that capital convictions are handed down only on the strongest, most reliable evidence
by:

0 Reviewing the processes by which eye witnesses identify suspects to bring these in
line with best practice; and

0 Reviewing the process of evidence collection in all criminal cases and improving these
practices in line with best practice, including through the use of modern technology.

e Ensure that the death penalty is reserved for the most serious crimes as required under
international law, in line with the Supreme Court of Pakistan’s practice, by:

0 Introducing bifurcated trials for all capital charges, with a guilt phase to determine if
the accused committed the crime and a separate sentencing hearing to determine the
appropriate sentence after considering mitigation; and

0 Amending the Control of Narcotics Substances Act, 1997 to remove the death penalty
for drug offences.

e Encourage independent, evidence-based investigations by the police by:

0 Instituting a taskforce to review the independence of the police and the prosecutorial
process, with particularly careful examination of the role that the First Information
Report plays in the criminal justice system;

0 Increasing police salaries; and

0 Introducing an independent disciplinary process to prevent and identify police
corruption.
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ANNEX 1: Quantitative Findings

Researchers at FFR and Reprieve analysed the Supreme Court’s capital jurisprudence from 2010 - 2018.
310 such reported cases were analysed. Because many cases involve multiple accused, the 310
reported judgments concerned the cases of 493 accused. The following chart summarizes the
guantitative findings of the study, with each data point representing one accused.

Remand,
Death Sentence Death Sentence Accused Retrial, or Leave Total # capital
Upheld Commuted Acquitted to Appeal defendants
Granted
2010 33 17 33 0 83
2011 35 47 35 15 132
2012 5 7 20 3 35
2013 2 16 1 19
2014 1 19 0 27
2015 19 3 10 0 32
2016 6 15 25 0 46
2017 7 35 46 2 90
2018 1 11 16 1 29
2015-2018 33 64 97 3 197
TOTAL: 109 170 192 22 493

ANNEX 2: Annual Death Sentences Awarded

The below data was shared by the Human Rights Commission of Pakistan, an independent human
rights organisation in Pakistan which closely tracks death sentences and executions.

No. of cases No. of Sessions Anti-terrorism Military Oth‘ers/ No

accused court court court info
2010 232 348 227 118 3 -
2011 210 285 196 71 17 1
2012 169 238 170 63 4 1
2013 172 229 159 62 8 -
2014 138 230 147 64 8 11
2015 295 423 265 117 27 14
2016 322 436 221 48 112 55
2017 197 253 215 34 1 3
2018 194 . 346 149 34 156 37

TOTAL: 2,788

The data collated by the Human Rights Commission of Pakistan is subject to the limitations of official
reports, press accounts and sample surveys conducted by NGOs and may not always represent the
full or exact picture. These figures should be taken as a reflection of the trends over the years.
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1864)).
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