
The Republic v Margret Nadzi Makolija Kenyatta Nyirenda, J.

.“kI ,

5»

3;; _, -'Q
‘L . A ~ »~*'~ Q'I_»- ,‘ I8

JUDICIARY ‘*45’), I/IN THE HIGH COURT or MALAWI \
PRINCIPAL REGISTRY

SENTENCE REHEARING CAUSE NO. 12 OF 2015

BETWEEN

THE REPUBLIC

AND

MARGRET NADZI MAKOLIJA

CORAM: THE HONOURABLE JUSTICE KENYATTA NYIRENDA
Malunda, Senior Assistant Chief State Advocate and Salamba, Senior State
Advocate, for the State
Michongwe, Senior Assistant Chief Legal Aid Advocate and Magombo, Senior
Legal Aid Advocate
Ms. Emily Chimang’anga, Court Clerk

JUDGEMENT

Introduction

Margret Nadzi Makolija (convict) was charged, in two counts, with murder contrary
to section 209 of the Penal Code. Upon full trial by the High Court sitting with a jury
the convict was found guilty of having caused death of her two children, namely,
Lapani Makolija and Mphatso Makolija, on or about the 12"‘ day of January, 2000,
and was convicted as charged on 23“ July 2002. The Court proceeded to sentence
her to suffer death.

Legal Developments

Prior to the locus classicus case of Francis Kafantayeni and others v. The
Attorney General, Constitutional Case No. 12 of 2005 (unreported) [hereinafter
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referred to as the “Kafantayeni Case”], the law provided that on a finding of a
conviction for murder, a court had no other opinion but to sentence the convict to
suffer the mandatory punishment of death.

In the Kafantayeni Case, the High Court, sitting as a Constitutional Court, held that
the imposition of the death sentence on murder convicts is not mandatory. It is
noteworthy that the decision does not outlaw the death penalty for the offence of
murder as such, but only the mandatory requirement for the death penalty for that
offence. In short, the Kafantayeni Case has the effect ofbringing judicial discretion
into sentencing for the offence of murder, so that the offender is liable to be
sentenced to death only as the maximum punishment. In an illustrative and
illuminating dictum, the High Court said-

“We agree with counsel that the effect ofthe mandatory death sentence under section 210
of the Malawi Penal Code for the crime ofmurder is to deny the accused as a convicted
person the right to have his or her sentence reviewed by a higher Court than the Court that
imposed the sentence; and we hold that this is a violation ofthe right to a fair trial which
in our judgment extends to sentencing....

We affirm that issues ofsentencing are legal issues for judicial determination and are
therefore within the purview ofsection 4J (2) ofthe constitution; and the mandatory death
sentence under section 210 of the Penal Code, by denying a person convicted ofmurder
the right ofaccess on the sentence to thefinal Court ofAppeal, is in violation ofsection 41
(2) of the Constitution. In regard to the death penalty, which is the ultimate punishment
any person can sufler for committing a crime, irrevocable as it is once carried out, we
would reject notion that any restriction or limitation on the guarantee under section 4] (2)
of the Constitution of the right of access to a Court offinal settlement of legal issues,
denying aperson to be heard in mitigation ofsentence by such Court, can bejustified under
section 44(2) ofthe Constitution as being reasonable or necessary in a democratic society
or to be in accord with international human right standards.

Pursuant to section 5 ofthe Constitution, we declare section 210 of the Penal Code to be
invalid to the extent ofthe mandatory requirement of the death sentence for the offence of
murder.”

The High Court proceeded to set aside the death sentence and ordered each of the
Plaintiffs to be brought once more before the High Court for a Judge to pass such
individual sentences on the individual offenders as may be appropriate, having heard
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or received such evidence or submissions as may be presented or made to the Judge
in regard to the individual offender and the circumstances of the offence.

The decision in the Kafantayeni Case, supra, has been repeatedly endorsed by the
Supreme Court of Appeal: see Twoboy Jacob v. Republic MSCA Criminal
Appeal Number 18 of 2006 (unreported) [hereinafter referred to as the “Twoboy
Case”], Winston Ngulube and Another v. Republic MSCA Criminal Appeal
Number 35 of 2006(unreported) [hereinafter referred to as the “Winston Ngulube
Case”] and Twalibu Uladi v. Republic MSCA Criminal Appeal Number 5 of
2008(unreported).

In the Twoboy Case, supra, the Supreme Court of Appeal agreed with the High
Court that where a person is convicted ofmurder, the court still retains the discretion
to impose the sentence of death or a lesser sentence depending on the availability of
aggravating or mitigating factors affecting the case. The following three main
principles stand out in the Twoboy Case, supra-

(a) offences of murder differ, and will always differ, so greatly from each
other and it is therefore unjust and wrong that they should attract the
same penalty and punishment;

(b) a matter of sentence is a legal issue for judicial examination and
determination; and

(c) the mandatory requirement of the death sentence under section 210 of
the Penal Code denies an offender a right to a fair trial under section
42(2)(t) of the Constitution by prohibiting the court from judicial
examination and determination of sentence.

In the above-mentioned cases, it is only the applicants/appellants who benefitted in
that they were given an opportunity to have their respective cases brought back to
the High Court for re-hearing of sentences. This then raised the question of the legal
position of convicts that were sentenced to the mandatory death sentence prior to the
Kafantayeni Case, supra. The answer was directly provided by the Supreme Court
of Appeal in McLemore Yasini v. Rep., MSCA Criminal Appeal No. 29 of 2005
(unreported)-
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“The Court [in the Kafantayeni Case] clearly ordered that the Plaintiffs were entitled to
a re-sentence hearing on the death sentence individually. The Court ’s decision on this
point, ajfected the rights ofall prisoners who were sentenced to death under the mandatory
provisions ofsection 210 ofthe Penal Code. The right to a re-sentence hearing therefore
accrued to all such prisoners. In the present case, the Appellant was never brought before
the High Court for a re-sentence hearing. This default however, did not and does not take
away his right to appeal against the death sentence. We wish to observe that it is the duty
of the Director of Public Prosecutions to bring before the High Court for re-sentences
hearing all prisoners sentenced to death under the mandatory provision ofSection 210 of
the Penal Code. ”

It is within the context of the aforementioned legal developments that the case of the
convict is before the High Court for re-sentencing.

Facts

In dealing with the re-sentencing of the convict, it is necessary that an outline of the
facts of the case is presented.

The convict hails from Kumlola Village, T/A Nkanda, Mulanje and this is where she
was at the material time in 2000. She was staying with her husband (PWl), her two
sons, Mphatso and Lapari Makolija, and her mother (PW2). The convict believed
that PW2 was ill-treating her and her sons and, as a result, the convict and PW2 were
quarrelling most times. On 12"‘ January, 2000, PW2 ordered the convict and her sons
to leave PW2’s house. This annoyed the convict and she went to Nkando market in
the afternoon and bought three packets of “tamek”. Come night time, the convict
made two drinks using the three packets of “tamek She forced her two sons to take
one drink each and she took the third drink. Thereafter, she informed PW2 what she
had done. Upon hearing this, PW2 gave the convict and the two sons milk to drink
but this did not help the two sons who died. The convict became unconscious and
she was taken to Thuchila Health Centre for treatment. She regained consciousness
and was discharged from the hospital on 19th January, 2000. She was soon thereafter
arrested on murder charges for killing the two sons.

The Law on Homicide Sentencing and Mitigation Generally

Counsel for both sides were agreed on the general principles that should apply where
a person has been convicted of murder. Firstly, the maximum punishment must be
reserved for the worst of offenders in the worst of cases: See Rep. v. Anderson
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Mabvuto, Criminal Case No. 66 of 2009 (unreported) and Rep. v. Jamuson
White, Criminal Case No. 74 of 2008 (unreported). In the latter case, the Court
restated the position that the death penalty be reserved for the ‘rarest of rare” cases-

“The ojfence must have been occasioned in very decrepit and gruesome circumstances,
meticulously intentioned andplanned and that the convict is highly likely to ojfend again
to justijy his total removalfiom associating with other persons even in prison. He must be
a threat to society so much so that society would without thinking twice approve of his
elimination firom planet earth. The motive for the killing must be extremely heinous so as
to cause a deep sense ofsociety abhorrence and condemnation that such human being does
not qualijy to live. I may put deliberate mass murders and serial killers in this category. ”

Secondly, Courts will take into consideration the age of the convict both at the time
of committing the offence and at the time of sentencing. The law generally favours
relatively young or old people to protect them from being in custody for longer
periods: see Rep. v. Ng’ambi [1971-1972] ALR Mal 457.

Thirdly, Courts will always be slow at imposing long prison terms for first offenders.
The rationale being that it is important that first offenders avoid contact with
hardened criminals who can negatively affect process of reform for first offenders:
see Rep. v. Chikazingwa [1984-86] 11 MLR 160.

Fourthly, Courts will have regard to the time already spent in prison by the convict
and will usually order that the sentence takes effect from the date of the convict’s
arrest thus factoring in the time already spent in the prison. Courts will, however,
discount this factor if the time spent was occasioned by the convict themselves, that
is, where they skip bail or because of umiecessary adjournments: See Mulera v.
Rep. [1971-1972] ALR Mal 73.

Fifthly, Courts have also to look into the personal and individual circumstances of
the offender as well as the possibility of reform and social re-adaptation of the
convict. Arguably, this may relate to the convict’s individual circumstances at the
time of committing the offence and at the time of sentencing, that is, their “mental
or emotional disturbance”, health, hardships, etc: see Rep. v. Samson Matimati,
Criminal Case No. 18 of 2007 HC (unreported).

Sixthly, the Court may take into account the manner in which the offence was
committed, that is, whether or not (a) the crime was planned, rather than impulsive,
(b) an offensive weapon was used or not, (c) the convict was labouring under
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intoxication at the time of committing the offence even though intoxication was not
successfully pleaded in defence: See Winston Ngulube and Another v. Rep.,
MSCA Criminal Appeal No. 35 of 2006 (unreported)

Seventhly, duress, provocation and lesser participation in the crime may be
mitigating factors in certain circumstances.

Needless to say, the list ofcircumstances, mentioned by counsel, that are aggravating
or mitigating is not exhaustive. For example, I see no reason why other factors such
as remorse, lack of clear motive, childhood deprivation and abuse, good conduct in
prison, effect on the victim (see Ayami v. Rep. [1990] 13 MLR 19 (SCA),
likelihood of committing further acts of violence, sense of moral justification and,
in appropriate cases, socioeconomic status, cannot be taken into account.

Submission by Counsel for the Convict

Counsel Michongwe urges the Court to consider a reduction of the sentence in that
several mitigating factors obtain in the present case and these have been listed as the
age of the convict both at the time of committing the offence and at the time of her
conviction, the convict being a first offender, the convict’s individual circumstances
(i.e. personal hardships and her subsequent mental state), circumstances of the
offence, the long time the convict has already spent in prison, violation of rights
already suffered by the convict, and the capacity to reform as demonstrated by the
convict whilst in prison.

With respect to the individual circumstances, Counsel Michongwe drew the Court’s
attention to the psychiatric evaluation report and submitted that the fact that the
offence was committed at a time when the convict was in a state of clinical
depression as well as psychosis should count as a mitigating circumstance. The
psychiatric evaluation was conducted by Dr. Robert Okin at Zomba Prison and his
conclusion is as follows-

“[I] it is myprofessional opinion that at the time ofthe crimefor which she was convicted,
Ms. Makolija sujferedfrom clinical depression andpsychosis that hadprofound eflect on
her ability to rationally understand the behavior of those around her as well as the
consequences ofher own actions. Her serious mental illness impaired her ability to make
reasoned choices and to exercise goodjudgment. ”
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Counsel Michongwe prayed that the Court should take into account the l5 years that
the convict has already spent in prison. He submitted that remand period should be
considered alongside the fact that the convict has suffered all along various
violations of her rights. Specifically, her right to have a trial within reasonable time
as she was only tried almost two years after her arrest; her right to human dignity, to
fair trial, and to have an effective remedy before the Court as she was from the day
of her conviction deprived of an opportunity to make her submission in mitigation
until the decision in the Kafantayeni Case.

Counsel Michongwe next turned to matters that show the reformed character of the
convict. He submitted that there is ample evidence of reform on the part of the
convict. Firstly, she has been able to get an elementary education during her stay in
prison. Secondly, because of her good conduct she has been made an overseer of her
fellow inmates, commonly called “nyapala”. Thirdly, she has learnt the skill of
knitting and has been entrepreneurial in that she has been able to earn a living in
prison through that skill.

Counsel Michongwe also invited the Court to note that there are several factors
which go to show that the convict is unlikely to face problems to re—integrate into
society. Firstly, there is no evidence of her inclination at the very minimum to
reoffend if allowed back into her society. Secondly, there is sufficient evidence that
she has, and still maintains good relations with members of her family with whom
she has maintained contact throughout the years. This in itself, so it was argued, is a
reflection of the remarkable level of reform that the convict has attained from the
years she has already suffered punishment in prison. Thirdly, the elementary
education acquired as well as the professional and entrepreneurial skills acquired
whilst in prison also go to show that if reintegrated into society, she is capable of re-
adapting and once more becoming a productive person able to support herself and
her family. Fourthly, the psychiatric assessment by Dr. Robert Okin states that at
present, the convict is free from any mental illness and is of good health.

In conclusion, Counsel Michongwe submitted that the foregoing weigh heavily in
favour of re-sentencing the convict to a prison term limited to a number of years that
will secure her immediate release.
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Submission bv Counsel for the State

Counsel Malunda submitted that on the basis of Kafantayeni Case, supra, Twoboy
Case, supra, and Winston Ngulube Case, the present legal position is that the Court
will not pass a sentence of death in all cases of murder. He stated that each case has
to be decided on its own peculiar facts. He further opined that where, on one hand,
the offence is so gruesome and the aggravating factors far outweigh the mitigating
factors the Court may, in exercising its judicial discretion, pass a death sentence. It
was also his view that, in other cases, depending on the aggravating and mitigating
factors affecting the particular cases, the Court may only pass a life imprisonment
sentence or a term of imprisonment for a number of years and not the sentence of
death. To illustrate his point, Counsel Malunda cited the cases ofWinston Ngulube
Case, supra, Twalibu Uladi v. Rep., MSCA Criminal Appeal Number 5 of 2008
(unreported), Twoboy Case and Rep. v. Sinosi Pasipanadya, Criminal Case
Number 41 of 2008 (unreported).

In Winston Ngulube Case, supra, the Supreme Court of Appeal set aside the
sentence of death sentence imposed by the High Court for murder and replaced it
with one of 20 years imprisonment with hard labour (IHL) after it found that (a) the
assault that led to the death of the deceased was not done using dangerous weapon,
(b) the quarrel which led to the assault was clearly influenced by intoxicating drink,
(c) no clear motive on the part of the Appellants to cause the deceased’s death was
disclosed by evidence, and (d) there was no evidence that the Appellants were
persons of previous bad character.

In Twalibu Uladi v. Rep., supra, the appellant and the deceased had been drinking
together. A quarrel ensued after the appellant had apparently accused the deceased
of attempting to steal a window frame which was inside the appellant’s house but
apparently found itself outside. A fight ensued and in the course of the fight the
appellant took a panga knife and used it to hack the deceased. The Supreme Court
of Appeal set aside a sentence of death and substituted it with one of 20 years IHL
after it observed that that the appellant was fighting with bare hands and only
resorted to the panga knife in the course of the fight.

In Twoboy Case, supra, the appellant killed his second wife on suspicion that she
was bewitching him such that he was failing to have sexual intercourse with his first
wife. He appealed against the sentence of death imposed by the High Court. The
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Supreme Court of Appeal dismissed the appeal and confirmed the death sentence,
noting that the facts of the case did not show that it was a matter for a lesser sentence
than that imposed by the High Court.

The High Court in Rep. v. Sinosi Pasipanadya, supra, imposed a sentence of life
imprisonment on the convict. In that case the convict cut the thumb of his 7 months
old child to prevent it from sucking the thumb. The child then started crying. The
child’s mother quarreled with the convict for what he had done and she went to
report to her mother and the village Headman about the incident. This time the
convict then took the child to the river and killed it in cold blood.

Regarding the case under consideration, Counsel Malunda invited the Court to note
that mitigating factors far outweigh aggravating factors. He submitted that a quite
disquieting factor is that the actions of the convict were premeditated in that she had
deliberately planned to kill herself and her two children. Counsel Malunda pointed
out that mitigating factors included the fact that the convict (a) is a first offender, (b)
was 30 years at the time of committing the offence, (c) is relatively a young adult,
(d) was rocked with personal problems, and (e) had been on remand prior to her trial
for two years and has so far served over 12 years of her sentence.

On the basis of his foregoing submissions, Counsel Malunda was of the view that
the facts of the present matter do not warrant a death sentence but rather
imprisonment for a period of not less than 20 years from the time of her arrest on
each of the two counts.

Analysis and Disposition

The above exposition of the law points out that as it stands now the court will not
pass a sentence of death in all cases of murder. It is common ground that not all
murders are committed in the same circumstances, and all murderers are not
necessarily of the same character. One may be a first offender and the offence may
have been committed in circumstances that the convict deeply regrets and is very
remorseful. This entails that each case has to be decided on its own peculiar facts.

Where the offence is so gruesome and where the aggravating factors far outweigh
the mitigating factors the court will exercise its judicial discretion in passing a death
sentence. However, the Court may be inclined in other cases to pass a life
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imprisonment sentence or a term of imprisonment for a number of years depending
on the aggravating and mitigating factors affecting that particular case.

The action of the convict in purchasing a poisonous substance and having it
administered to her sons and herself in the form of a drink has to be condemned in
the strongest terms. I am particularly disturbed with the manner in which the two
innocent children lost their respective lives at the hands ofthe convict. It is horrifying
to me to imagine a mother handing over a container of poison to her sons and watch
them drink and then wait to see them slowly drift to their death.

That said, I do not entirely ignore the fact that the homicide was committed in
circumstances that strongly suggest that the convict was mentally imbalanced at the
material time. Evidence of “mental or emotional disturbance ”, even if it falls short
of meeting the definition of insanity, may nonetheless make an offender less
culpable on a murder charge and this should be considered in mitigation of sentence.
I have also taken note of the so many other mitigating factors obtaining in the present
case as mentioned by both Counsel.

Having considered all the circumstances of this case, I am inclined to reduce the
sentences. The sentence of death on the two counts is set aside and replaced by a
sentence of twenty years IHL on the ls‘ and 2“d counts respectively. The sentences
on the two counts will take effect from 19"‘ January 2000, the date of her arrest and
detention, and will run concurrently.

The Convict is at liberty to appeal against the sentences herein to the Supreme Court
of Appeal, should she be so inclined. Learned Counsel for the convict has to explain
to her the finer details of how she can go about the exercise.

Pronounced in Open Court this 4*“ day of March 2015 at Zomba in the Republic of
Malawi.

QQA...
Kenyatta Nyirenda

JUDGE
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